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Template Instructions:   

This template is color coded to differentiate between boilerplate language, instructions, sample language, and hyperlinks. In consideration of those reviewing a black and white hard copy of this document we have also differentiated these sections of the document using various fonts and styles. Details are described below. Please remove the template instructions when the document is finalized.

Standard boilerplate language has been developed for this GC 19130 Justification. This language is identified in black Arial font and will not be modified without the prior approval of the OSI Procurement Center (PC). If the project has identified a business need to modify the standard boilerplate language, the request must be communicated to the PC for review.

Instructions for using this template are provided in blue Times New Roman font and describe general information for completing this management plan. All blue text should be removed from the final version of this plan.
Sample language is identified in red italic Arial font. This language provides suggestions for completing specific sections. All red text should be replaced with project-specific information and the font color replaced with black text.

Hyperlinks are annotated in purple underlined Arial text and can be accessed by following the on-screen instructions. To return to the original document after accessing a hyperlink, click on the back arrow in your browser’s toolbar. The “File Download” dialog box will open. Click on “Open” to return to this document.  
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1. Introduction

1.1 Purpose

The purpose of the GC 19130 Justification is to determine if Personal Services contracting is permissible to achieve cost savings when specific conditions are met or when certain conditions can be met. The Justification is included as an attachment to the Information Technology Procurement Plan (ITPP).
A “Personal Service Contract” is defined as any contract, requisition, Purchase Order, etc. (except Public Works contracts) under which labor or personal services is a significant, separately identifiable element.  The business or person performing these contractual services must be an Independent Contractor and does not have status as an employee of the State.  A “cost savings-based Personal Service Contract” is any Personal Service Contract proposed to achieve cost savings and subject to the provisions of Government Code, Section 19130(a). 

1.2 Scope

This GC 19130 Justification identifies the requirements you must meet as a requestor or initiator of a contract, and that criteria that you must meet along with providing justification to support your selection.
1.3 References

List the source references that are referenced in this template. Sources referenced below should be used as references to manage the project contracts.
· Best Practices Website (BPWeb)  http://www.bestpractices.osi.ca.gov
· Information Technology Procurement Plan (ITPP) Template

1.4 Document Maintenance
This document will be reviewed annually and updated as needed.   If the document is written in an older format, the document must be revised into the latest OSI template format at the next annual review. 

2. GC 19130 Justification Template—Attachment 1
Complete Attachment 1 and include with the Information Technology Procurement Plan for your project.


STANDARDS FOR USE OF PERSONAL SERVICE CONTRACTS
<Project Name> OSI #<Contract or Project Number>

A “Personal Service Contract” is defined as any contract, requisition, Purchase Order, etc. (except Public Works contracts), under which labor or personal services is a significant, separately identifiable element.  The business or person performing these contractual services must be an Independent Contractor and does not have status as an employee of the State.  A “cost savings-based Personal Service Contract” is any Personal Service Contract proposed to achieve cost savings and subject to the provisions of Government Code, Section 19130(a). 

Before deciding to contract for personal services, as a requestor or initiator of a contract, you must meet one of the following criteria and provide justification to support the selection:

 FORMCHECKBOX 

19130(a): Personal services contracting is permissible to achieve cost savings when specific conditions are met.  This would require an 11-Point Analysis as required by law for State Personnel Board approval and union review.  (This may add an additional 30-60 days to the contract process.);

OR

19130(b): Personal services contracting also shall be permissible when any of the following conditions can be met:  (Please check and fully justify the condition that applies)

	 FORMCHECKBOX 

	1. The functions contracted are exempted from civil service by Section 4 of Article VII of the California Constitution, which describes exempt appointments.

	 FORMCHECKBOX 

	2. The contract is for a new state function and the Legislature has specifically mandated or authorized the performance of the work by Independent Contractors.

	 FORMCHECKBOX 

	3. The services contracted are not available within civil service, cannot be performed satisfactorily by civil service employees, or are of such a highly specialized or technical nature that the necessary expert knowledge, experience, and ability are not available through the civil service system.

	 FORMCHECKBOX 

	4. The services are incidental to a contract for the purchase or leases of real or personal property.  Contracts under this criterion, known as “service agreements,” shall include, but not be limited to, agreements to service or maintain office equipment or computers that are leased or rented.

	 FORMCHECKBOX 

	5. The legislative, administrative, or legal goals and purposes cannot be accomplished through the utilization of persons selected pursuant to the regular civil service system.  Contracts are permissible under this criterion to protect against a conflict of interests or to insure independent and unbiased findings in cases where there is a clear need for a different, outside perspective.  These contracts shall include, but not be limited to, obtaining expert witnesses in litigation.

	 FORMCHECKBOX 

	6. The nature of the work is such that the Government Code standards for emergency appointments apply.  These contracts shall conform with Article 8 (commencing with Section 19888) of Chapter 2.5 of Part 2.6.

	 FORMCHECKBOX 

	7. State agencies need private counsel because a conflict of interest on the part of the Attorney General’s office prevents it from representing the agency without compromising its position.  These contracts shall require the written consent of the Attorney General, pursuant to Section 11040.

	 FORMCHECKBOX 

	8. The Contractor will provide equipment, materials, facilities, or support services that could not feasibly be provided by the state in the location where the services are to be performed.

	 FORMCHECKBOX 

	9. The Contractor will conduct training courses for which appropriately qualified civil service instructors are not available, provided that permanent instructor positions in academies or similar settings shall be filled through civil service appointment.

	 FORMCHECKBOX 

	10. The services are of such of an urgent, temporary, or occasional nature that the delay incumbent in their implementation under civil service would frustrate their very purpose.


JUSTIFICATION DETAIL REQUIRED 
To avoid delays in the contracting process, justification of the criteria selected above must be provided and written clearly and completely so that a determination can be made as to the appropriateness of the action requested.  Incomplete or vague descriptions/justifications may result in the action being denied or delayed.  The justification should include:

· Description of the necessity for the contract or amendment (identify the specific problem, requirement, and/or need.

· If the justification is based on criteria 3 above, provide a detailed description of the expert knowledge, experience, and ability required for this contract or amendment.  Explain why this skill or expertise does not exist in civil service.  Explain how this determination was made.

· If the justification is based on criteria 10 above, list the terms of the proposed contract or amendment and provide details on why the timing is critical.  Explain why the implementation under civil service would detrimentally impact the project.

· Discuss whether a position has been requested (BCC, BCP, APD, etc.) and if yes, the outcome of the request.
· See Sample language, for illustration purposes only, on the following page.
Below are examples from approved 19130(b) 3 Justifications that must be modified for your specific project. Consult the Acquisition Specialist in the Procurement Center assigned to your project for questions or guidance:

Risk Management and Quality Assurance

This procurement is to acquire needed Risk Management and Quality Assurance services for the Unemployment Insurance Modernization (UIMOD) Project. These services will include risk management and quality assurance activities for the UIMOD Project to achieve the project’s intended business outcomes through efficient and effective planning, managing, capturing of needed metrics, recommending ideas to constantly improve the project office functions, and updating the appropriate project plans to aid the project in areas of risk management and quality assurance. 

The position was recruited for in late 2006 and filled with a State staff person; however, the person’s skill set is not fully developed for the project to be successful. The project requires a staff person fully skilled in providing Risk and Quality Assurance Management services. Areas of Risk and Quality Assurance Management services are highly specialized skills and technical in nature. The person must possess expert knowledge, experience, and abilities that are needed for a large and very complex project. The project has an immediate need to acquire a consultant to provide those essential skill sets and experience to achieve the project’s intended business outcomes and meet key milestone dates as the project moves from the Procurement Phase to the Design, Development and Implementation Phase.  

In addition to Risk Management and Quality Assurance services, the vendor will provide training and mentoring materials to the State staff for teaching and applying risk management and quality assurance concepts for the UIMOD. This will aid the State staff in possessing this skill set.  
System M&O

SARS is a technically complex JAVA application, with a large complicated database (over 400 gigabytes), processing between 400 to 500 benefit files, end-of-day files, and reports each day. The system must receive and process over 40 monthly reports and files, which then generates customized reports, filtered by county, with county and group-based security. This mission-critical application requires 24/7 monitoring.

The contract proposed under this Information Technology Procurement Plan requires the recruitment and deployment of a two-person team of highly skilled and specialized individuals with direct experience in the maintenance and operations of a statewide reconciliation system. These individuals must possess knowledge of financial settlement and reconciliation business rules and processes, proven ability to independently author complex technical documentation, experience using advanced programming languages and software, experience providing system and user training to county eligibility workers and county financial agents, and be available 24 hours a day, seven days a week. These collective skills and experience are not available in state service.

Below is an example from an approved 19130(b) 10 Justification that can be modified for your specific project:

Quality Assurance

The State of California’s ISAWS Maintenance and Operations contract with Deloitte Consulting is a $120 million contract (including all services and extension years) for mission critical service delivery systems.  State stewardship and effective management of this critical contract must include Quality Assurance/Software Systems Engineering Verification and Validation activities. 

ISAWS is currently in the planning process for migration by all ISAWS counties to a newer California automated system and migration completion and project closure are scheduled for completion by the end of 2010. As the project nears completion, the workload and need for quality assurance staff may gradually decline. As this project is moving toward closure, the approval of additional State positions to provide quality assurance services is unlikely.

In addition, this is a large project by State of California standards and, as such, contains a high amount of risk. ISAWS maintains and operates two large systems for the 35 ISAWS Counties.  The ISAWS system consists of over 580,000 lines of MAPPER code in over 1,500 programs together with an additional 58,000 lines of COBOL for a variety of file handling.  The Welfare to Work (WTW) system interfaces with the ISAWS systems and includes over 330,000 of C Code, database scripts, PowerBuilder code, and Crystal Report queries.  The WTW system includes approximately 2,200 program files and 1,800 objects. 

Due to the project scale, complexity and sensitivity, it is inappropriate to use State employees to conduct quality assurance activities and perform verification and validation of the ISAWS prime vendor work products.  This must be done by outside entities that have the highest level of knowledge, independence, and experience necessary to monitor and mitigate application development quality issues for a project of this size. Skill sets of this caliber are only found in contracting companies that have worked on a number of extremely large private and public sector projects. 
Attachment I
GC 19130 Justification

	Each and every contract entered into must be justified under Government Code Section 19130(a) or (b) and must provide, in writing, documentation identifying all efforts made to use civil servants to provide services. Only after all efforts have been exhausted can the above provisions be used to justify contracting out for services. Contract requesters and managers must provide written justifications documenting the efforts made to use state staff and the justification for contracting out when state staff cannot provide or are unable to provide the necessary services.

1. Government Code 19130 (a) Cost Savings Personal Services contracting is permissible to achieve cost savings when all the following conditions are met. NOTE: The justification must meet all the requirements of GC Section 19130(a) including by the State Personnel Board (SPB). The SPB approval process is in addition to the normal process time. 

2. Government Code 19130 (b) – (1-10) Personal Services contracting also shall be permissible when any of the following can be met:

	Language

(b)(1) The function contracted are exempted by civil service by Section 4 of Article VII of the California Constitution, which describes exempt appointments










(b)(2) The contract is for a new state function and the Legislature has specifically mandated or authorized the performance of-work by independent contractors











(b)(3) The services contracted are not available within civil service, cannot be performed satisfactorily by civil service employees, or are of such a highly specialized or technical nature that the necessary expert knowledge, experience and ability are not available through the civil service system

 




 

(b)(4) The services are incidental to a contract for the purchase or lease of real or personal property. Contracts under this criterion, known as “service agreements” shall include but not be limited to, agreements to service or maintain office equipment or computers that are leased or rented





(b)(5) The legislative, administrative, or legal goals and purposes cannot be accomplished through the utilization of persons selected pursuant to the regular civil service system. Contracts are permissible under this criterion to protect against a conflict of interest or to ensure independent unbiased findings in cases where there is a clear need for a different outside perspective. These contracts shall include, but not be limited to, obtaining expert witnesses in litigation. 




(b)(6) The nature of the work is such that the Government Code standards or emergency appointments apply. These contracts shall conform with Article 8 (commencing with Section 19888) of Chapter 2.5 of part 2.6. 





(b)(7) State Agencies need private counsel because a conflict of interest on the part of the Attorney General’s Office prevents it from representing the agency without compromising its position. These contracts shall require the written consent of the Attorney General, pursuant to Section 11040.



(b)(8) The contractor will provide equipment, materials, facilities, or support services that could not feasibly be provided by the state in the location where the services are performed.


(b)(9) The Contractor will conduct training courses for which appropriately qualified civil service instructors are not available, provided that permanent instructor position’s in academics or similar settings shall be filled through civil service appointment.





(b)(10) The services are of such an urgent, temporary, or occasional nature that the delay incumbent in their implementation under civil service would frustrate their very purpose.
	Discussion

If the services to be contracted are exempted from civil service by the Constitution, the question of their being appropriately contracted is outside the jurisdiction of the SPB. Section 4 Article VII of the State Constitution gives a complete listing of exempt positions. Note: Agreements entered into by civil service agencies in which an exempt agency is the contractor are not exempt from DGS review. The issue here pertains to the need to provide a contractor to fill a position that is currently exempt from the state civil service system. Such need for services should be fully researched before the contracting out procedure is followed and must be verified and approved by the Personnel Officer.


Such contracting is permissible if (1) the activities to be contracted are a new state function, and (2) there is specific legislative authorization to contract for it. Contracting is allowed because it involves work being performed outside the State Government structure and does not duplicate or displace functions being performed within civil service. These provisions are not to be applied to expansions of existing programs since they are already within the existing structure of State Government and are therefore subject to civil service. The issue here is “displacement of civil service employees”. Mandates by the Legislature are found in specified laws. A copy of the statute authorizing contracting out must be supplied as part of the justification.


Contracts that are let under this criterion are typically one time or occasional in nature and it should be clear that they would not develop into an ongoing function of the agency. The issue here pertains to the skills, knowledge, experience, or expertise of the services contracted. Lack of staffing, or positions within the department are insufficient to meet the requirements of this section. The person signing the Std 15 or Std 65 is verifying, in writing that the specialized skill, knowledge and/or experience sought after in the contract or amendment are not available within civil service. Note: Be prepared to look beyond your own department.


Such agreements normally come with the original purchase or lease of the property or equipment. It is expected that these agreements be researched to determine if needed repair and/or maintenance services are covered under warranty in the original procurement, lease or rental documents. The contract manager or requester will document any such research or evaluation before requesting contract services.



When preparing a request for approval under Government code 19130(b) (5), the request must identify in a narrative fashion the issues which make a service contract necessary. This criteria is intended to protect against a conflict of interest and to ensure independent and unbiased findings in cases where there is a clear need for a different outside perspective. Contract requests for services will be evaluated on the merit of the issues identified in the narrative. While contracts with consulting firms are generally appropriate to conduct independent studies, such contracts shall not be approved for ongoing workload.


Emergency appointments are defined as appointments made for a period not to exceed 60 working days either during an actual emergency to prevent the stoppage of public business or because of the limited duration of the work. References to G.C. 19888 should be made and the department Personnel Officer should verify and approve that the services requested are legitimately allowed under law. 


The department must communicate with the Attorney General’s Office providing the circumstances necessitating a contract for legal services. Consent, in writing, must be obtained from the A.G.’s office prior to contracting for the needed services. Both the request for consent and the A.G’s written consent shall be provided to General Services along with the contract for approval.


Contracts justified under this section must identify the specific issue, which makes the provisions of the services not feasible in the location where services are needed.


Individual trainers may be retained under this section when they act as independent contractors’ that is they are paid based on the products, e.g. instruction provided rather than time worked and are not supervised as an employee by the State. Training must be the primary service provided. A contract that includes training as an incidental item or as the conclusion of a project or study may not in and of itself be approved under this section. 


Contracts justified under Government Code Section 19130(b) (10) must demonstrate and identify the specific issue, which makes the provision of the contract services urgent, temporary, or occasional. Limited to 9 months (1548 hours) per consultant within a 12 consecutive month period.
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